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January 1997 theory of rights.' It is easy to see why. Many of the activities we engage in daily impose minor risks of harm on others. It is clearly permissible for us to engage in many of these activities, but as soon as we start speaking of the rights of others not to have risks imposed upon them, our hands become tied, morally speaking, and we wind up with a morality which is far too restrictive. Or so the argument goes. If this pessimism were well founded, it would be a strong mark against the theory of rights and a disappointment to anyone who thinks that the theory of rights is an important part of moral theory. Not only would the theory of rights turn out to have less scope and explanatory power than we might have hoped, but it would also turn out to be unhelpful in just the kind of area in which it should be illuminating.
I will be arguing, however, that facts about the morality of risk impositions can be accommodated by a plausible theory of rights. In particular, they can if we accept that we have the right that others not impose risks of harm on us. The obvious objections to this claim are not good objections, and the explanatory power we gain by accepting that we have that right is sufficient reason to believe we really do have it.
I It will help if we ask what we want of a theory of rights. Disagreements over which rights we have are usually disagreements over what it is
permissible for others to do. Someone who claims to have a certain right is usually claiming, roughly, that there are strong moral constraints on others performing actions which would infringe that right. Someone who denies that she has that right is usually claiming, roughly, that those strong moral constraints do not exist. Let us call this a moral disagreement about rights.
Suppose, fantastically, that two people agree on everything that it is permissible to do in every set of circumstances. Why might they still disagree over which rights people have? It is very plausible that the moral significance of an individual's having a right consists entirely in its effect on what people may or may not do, so what could be the basis for their disagreement? A natural answer is that they think ascriptions of rights explain (some) facts about permissibility, and they disagree on which ascription best explains the facts about permissibility they agree on. Here, explanation consists in stating a theory of rights from which those facts can be derived which meets the various other criteria one normally wants of an explanatory theory. For example, the theory should reveal underlying structure and unity in the facts about permissibility, it should be simple and unified, and it should yield plausible conclusions about new cases. Let us call a disagreement in this sense a philosophical disagreement about what the best theory of rights is.
There are several reasons for trying to construct a theory of rights.2 First, even if we are sure of the correctness of a particular set of propositions about the permissibility of actions, having a theory of rights which explains them well may improve our understanding of them by revealing various underlying contours. Second, we may be able to extrapolate from the theory. If it explains propositions we are sure about, we can view the theory as strongly supported by those propositions, and we can then use it to help us with those we are less sure about. Thus, the theory would provide a way of consistently extending our judgments about some cases to other cases. Third, if we can construct a theory which elegantly explains the great majority of our judgments about permissibility but is at variance with our judgments about a small number of cases, that may, for example, help us to see that those intuitions are the result of an undesirable kind of bias. Fourth, since internal coherence is something we generally want of our moral judgments, a theory of rights which reveals a coherent internal structure in a group of our judgments about permissibility would go some way toward a general justification of those judgments, if such a thing were needed. Of course, none of this is a guarantee that there is a theory of rights which can do all this; that is a matter for investigation.
The mention of rights as a way of talking about disagreements about the permissibility of actions is somewhat distinct from the philosophical project of constructing a theory of rights, and it is the latter that concerns us. I shall be describing the theory of rights we have most reason to accept independent of risk imposition, and I will be citing facts about the permissibility of actions associated with risk impositions. I will then argue that those facts can be well explained by that theory when we extend it in certain motivated ways. This will show that the pessimism many have felt about whether a theory of rights can adequately handle risk imposition is unwarranted. And, given the The idea that rights are absolute is, however, quite problematic. Suppose you are away on vacation and I suddenly and unexpectedly need a small amount of the drug you have plenty of to save my life. It is quite clearly permissible for me to take that amount of the drug, despite your having the right that I not take it (you own it). But we cannot then maintain that your right that I not take it is absolute. Someone who wants to hold onto the view that rights are absolute has two options. One is that you only have the right that I not impermissibly take the drug. But then there is no explanation of when I may or may not take your drug by appeal to the rights you have in the drug: one might as well just say that it is permissible for me to take the drug when and only when it is permissible. A theory of rights with as little explanatory power as that must be rejected out of hand. A second possibility is to say that you have the right that I not take the drug except when such and such is the case, where "such and such" is some illuminating description of the conditions in which it is permissible for me to take it. But Thomson points out that in cases like the one described, having taken the drug I would be under a duty to compensate you for it, a duty I would not have had if you had not had property rights in the drug when I took it.4 So she suggests that we see this duty to compensate as arising out of the rights infringement. A theory of rights in which there is a strong connection between rights infringements and later duties to compensate will therefore be able to explain why I am under a duty to compensate you for the drug, provided it allows that my taking the drug was a rights infringement, and thus allows that there can be permissible rights infringements or, equivalently, that rights are not absolute.
The explanatory power of a theory of rights in which rights are not absolute will not, however, be that great unless we can say something informative about when rights infringements are permissible. What made my taking your drug permissible surely had a lot to do with the fact that I needed it to save my life. If my taking it would have only given me a little pleasure, like drinking a glass of wine, it would not have been permissible for me to take it. So the good that results from a rights infringement has a lot to do with whether it is permissible. But it cannot be the only factor: if you had needed the drug to save your life, then it would not have been permissible for me to take it. So the greater the burden to the bearer of a right, the greater the resulting good has to be for the infringement of the right to be permissible. (This is consistent with some burdens being so great that no amount of good would make the infringement of the right permissible.) Thomson's second idea then, the Trade-off Idea, is that whether a rights infringement is permissible depends on both the good that would come from the infringement and the degree to which the There is a lot of work to be done here. We would like to know how the role of consent in legitimating rights infringements connects with the Trade-off Idea. We would also like to know more about the connection between rights infringements and later duties to compensate. We will look at these issues later. And we would like to know when the resulting good is sufficient to make an infringement of a right permissible. At the very least, it is sufficient only if it is greater (probably much greater) than the burden to the bearer of the right, perhaps also only if there is at least one person whose benefit is greater than the burden.6 And the avoidance of harm might count more than other kinds of goods.
I cannot begin to say what a complete theory of rights should say about all this. But my concern is only to show that we should reject the idea that rights are absolute. Even if answers to the remaining questions quickly become only matters of intuition, the theory of rights we get by accepting Thomson's two ideas has far greater explanatory power than the theory built around the idea that rights are absolute. That is enough to reject the claim that rights are absolute and enough to answer the objection, on the basis of that claim, to the Risk Thesis. Let us suppose we understand well enough the general idea of when the good that would result from a rights infringement sufficiently outweighs the burden to the rights bearer to make infringing his or her rights permissible. To see what the Risk Thesis entails we need an account of how someone is burdened by bearing a risk of harm.
III
An idea familiar from decision theory is that we can measure the degree to which one would be made worse off by bearing a risk of harm by using an appropriate measure of the harm and discounting it by its probability. The measure of the degree to which one has been made worse off by bearing risks of a number of different harms is given by the sum of measures of each distinct harm risked discounted by its probability. 
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To illustrate, suppose we have an appropriate measure of harms. Then, imposing a risk of a ten-unit harm with a probability of 0.1 on someone makes her as badly off in the relevant sense (prospectively worse off) as imposing on her a risk of a 1 00-unit harm with a probability of 0.01 and as badly off as imposing on her a one-unit harm with a probability of one. And imposing a risk of a ten-unit harm with a probability of 0.1 and a twenty-unit harm with a probability of 0.1 on someone, where she cannot suffer both harms, is equivalent to imposing a risk of a thirty-unit harm with a probability of 0.1 on her.
When we combine this with the rough idea that a rights infringement is permissible if and only if the resultant good sufficiently outweighs the burden to the bearer of the right, we can see that the Risk Thesis gives us a good account of the permissibility of risk impositions. Low-level risk impositions, such as those associated with many of our day-to-day activities, will require very little good to make them permissible, and the leisure or productive benefits of most of those activities will be sufficient to make them permissible. Higher-level risk impositions, such as those associated with speeding, will not normally result in enough good to be permissible, although they may be permissible in some circumstances, like getting a critically injured person to the hospital. Still higher-level risk impositions, such as exposing someone to high levels of radiation, will be so great that in normal circumstances (i.e., self-defense and the like aside) no amount of good will make them permissible.
In short, we should accept that there is a sliding scale of the good, varying with the severity of the infringement, needed to make a rights infringement permissible. Once we accept this, incorporating the Risk Thesis into our theory of rights enables that theory to explain a wide range of facts about the permissibility of risk impositions. But before concluding that this gives us a good reason to accept the Risk Thesis, we need to address two objections.
The first is that some judgments look resistant to this kind of explanation. Each Sunday morning I go for a drive in the country just for pleasure and thereby impose a one in a million risk of death on Jones, who lives near the road. That is clearly permissible. But suppose that I were to get an equal amount of pleasure from playing Russian roulette on Jones, with a bullet in one of a million chambers.7 Many people would find that impermissible. But Jones would be made worse off to the same degree in each case, and the good that would result is the same in each case. This example therefore seems to contradict the claim that the permissibility of a rights infringement is a function of only the severity of the infringement and the good that would result.
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In response, anyone who has similar intuitions is most likely being moved by the idea that the structure of an agent's intentions is relevant to the permissibility of her actions. On one familiar account, when an agent knows that an action will bring about an outcome that is in some sense bad for another, it can make a difference whether she intends that bad outcome to occur (it is part of her reason for performing the action) or whether she merely foresees that it will occur (it is not part of her reason for performing the action). Intending the bad outcome makes the corresponding action harder to justify.
But if this sort of idea is correct, it can easily be factored into a theory of rights. The idea that an infringement of a right is permissible if and only if the good that would result sufficiently outweighs the burden to the bearer of the right was only a rough idea, and there is plenty of room for refinement. To handle the present case we could make the permissibility of an agent's infringing a right a function not only of the severity of the infringement and the good that would result but also of the structure of the agent's intentions; taking into account, for example, the difference between intention and mere foresight. The example therefore does not threaten the claim that the Risk Thesis can explain which risk impositions are permissible.
The second objection to the Risk Thesis is that it entails that there can be rights infringements which seem morally insignificant. Driving by someone and thereby imposing, say, a one in ten million risk of death on her seems to be an action of little moral significance, yet it would count as a rights infringement on the view we are exploring. That may seem counterintuitive. On Thomson's view, for example, this is something we might well prefer that a theory of rights avoid saying, and she takes this to be good reason to reject the Risk Thesis.8
Even if this objection is sound, it does not obviously follow that a theory of rights cannot accommodate risk impositions. We might instead, as Thomson suggests (but goes on to reject), adopt the HighRisk Thesis: we have the right that others not impose high risks of harm upon us, but not the right that others not impose nonhigh risks of harm upon us.
There are, however, several difficulties with the High-Risk Thesis. It is far from obvious where, or even how, to draw the line between high and nonhigh risks. Now, in the theory of rights sketched here a lot is being left to intuition, as in, for example, the question of how much good (if any) would make a particular rights infringement permissible. So we should not overstate the force of the objection that where we draw the line is being left merely to intuition. But a more serious difficulty is that it is far from obvious why we would even want a line at all. We have seen that by allowing that there is a sliding scale of the good that is needed to make a rights infringement permissible, with, in particular, relatively little good needed to make permissible infringements which hardly make the bearer of the right any worse off at all, we can account for our understanding of the permissibility of a very wide range of risk impositions. It is therefore far from obvious that the distinction between high and nonhigh risks is doing any work at all, and we would do well not to clutter up our theory of rights with distinctions with no explanatory power. It may even be that our feeling that there should be no such things as trivial rights infringements is merely a vestige of the mistaken but compelling view that rights are absolute.
If we accept that the structure of an agent's intentions is relevant to the permissibility of her infringing the rights of others, we may have another reason to reject the High-Risk Thesis. The example we used of the possible relevance of the agent's intentions involved the distinction between his intending and merely foreseeing that one of his actions would cause some sort of bad outcome for another agent. But clearly we need to say what kinds of bad outcomes are relevant here. Now, it is noteworthy that the usual examples that are used to illustrate this kind of doctrine are rights infringements, and so it is at least plausible that the bad outcomes in question are just those that we have rights that others not bring about.9 For the sake of argument, assume that a one in a hundred thousand risk of death is high, while a one in a million risk of death is not. If the High-Risk Thesis were true, then my playing Russian roulette on Jones with one bullet in a gun with a million chambers would not count as a rights infringement. Hence, it would not fall within the scope of the relevance of the distinction between intention and mere foresight, so we could not appeal to our theory of rights to explain why it is impermissible, as we could if the Risk Thesis were true.
A further kind of reason to reject the High-Risk Thesis lies in acts which simultaneously infringe the rights of many agents. Smith has a noxious chemical he wishes to get rid of.'0 There is a perfectly safe way of disposing of it, but it is rather expensive. So he considers two alternatives, dumping it in the nearby pond or pouring it into the river. If he dumps it in the pond, his neighbor Bloggs will thereby 
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Ethics January 1997 bear a one in a hundred thousand risk of death. If he pours it in the river, a million people will bear a one in a million risk of death. We were assuming that a one in a hundred thousand risk of death is high. So if the High-Risk Thesis is correct, then Smith's dumping the chemical in the pond would be a rights infringement. Furthermore, let us also suppose that the resultant good would not be great enough for it to be permissible (it is not that expensive to dispose of it safely). Now my intuition is that if imposing a one in a hundred thousand risk of death on one person for a given benefit is impermissible, then so is imposing a one in a million risk of death on a million people for the same benefit. Assuming that this kind of intuition is correct, we might ask how a theory of rights could explain it, for it is exactly the kind of intuition which a theory of rights should explain. The most natural explanation is that the rights of each of the million somehow aggregate to form a stronger moral constraint. But we were also assuming that a one in a million risk of death is not high. So if the HighRisk Thesis is correct, then Smith's pouring the chemical in the river would not infringe anyone's rights, so there would be no rights to aggregate. It would therefore seem easier for a theory of rights to explain this kind of intuition if we allow that the act in question would infringe the rights of each of the million, and this gives us reason to prefer the Risk Thesis to the High-Risk Thesis. Now, the whole topic of aggregation within the theory of rights, and, more generally, within nonconsequentialist moral theory, is notoriously unclear, and so this kind of example cannot be seen as decisive support for that conclusion. But in the absence of a complete theory of aggregation, it seems more natural, at least provisionally, to accept that rights can aggregate and to prefer the Risk Thesis.
Since there are several reasons to prefer the Risk Thesis, we should perhaps ask what exactly is wrong with a theory of rights that allows that there can be trivial rights infringements. One reason is that it would give the wrong answers about permissibility. But we have already seen that it need not once we accept, as we should, that there is a sliding scale of the good needed to make a rights infringement permissible, depending, largely, on the degree of severity of the infringement. In fact, the only difficulty I can think of lies in a worry about the proliferation of rights: if we allow that there can be trivial rights infringements, then our respect for rights will diminish. But I am far from sure that this is a good objection, at least in the case in question. First, I suspect that we do not take risk impositions as seriously as we should, and this includes simultaneous impositions of very small risks on very large numbers of people. If we were to accept the Risk Thesis, then we might well end up treating risk impositions with more like the appropriate degree of seriousness. (One might even suspect that it is the fanatical combination of the proliferation of rights Incorporating the Risk Thesis into our theory of rights enables that theory to give a good explanation of a wide range of facts about the permissibility of risk impositions. The objections to this form of explanation can be answered, so this gives us a good reason to accept the Risk Thesis. Yet, it does not give us a decisive reason. Accepting the Risk Thesis has ramifications for other parts of the morality of risk imposition aside from the permissibility of risk impositions, and to these we must turn.
IV
Consent is one of the most important notions within the realm of rights, and it is clearly relevant to the permissibility of many riskimposing activities: consider exposing someone to radiation as part of an experiment. A plausible general feature of rights is the Consent Idea: if an agent has the right that others not bring about p, then it is permissible for others to bring about p if the agent consents. So accepting the Risk Thesis would enable us to explain why it would be permissible to expose someone to radiation if she consented.
But the more important thing to be explained is that it would not be permissible if she did not consent. We saw the plausibility of the Trade-off Idea earlier, and that entailed the following: if an agent has the right that others not bring about p, then it is permissible for others to bring about p if the good that would come of bringing about p would sufficiently outweigh the burden to the bearer of the right. So it is natural to say that if an agent has the right that others not bring about p, then, self-defense and the like aside, it is impermissible for others to bring about p unless it is made permissible either by the Consent Idea or by the Trade-off Idea. Since the Trade-off Idea would not legitimate the radiation exposure, accepting the Risk Thesis would explain why it would be impermissible unless the agent consented.
But this cannot be the whole story. It seems plausible that even if the Trade-off Idea makes permissible an infringement of a right,
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January 1997 then, other things being equal, the potential infringer of the right ought to seek (but not necessarily obtain) the consent of the holder of the right first. And this may seem to make trouble for the Risk Thesis because there are a great many risk impositions for which it is not true that one ought to seek consent first. The answer lies in the "other things being equal" clause. If the Trade-off Idea makes permissible an infringement of a right, it is permissible for the about-to-be infringer of the right not to seek consent if seeking it would be unduly onerous. In the example where I needed your drug but you were away on vacation, it would have been very hard to get hold of you, so it was not the case that I ought to have sought your consent. In fact, two features of risk impositions often make seeing consent difficult. First, it is often hard to know who the potential risk bearers are. Second, many risk-imposing activities impose very small risks on very large numbers of people, and the more people, the harder it is to seek consent from all of them. So if we accept the Risk Thesis, we can use the general structure of our theory of rights to explain why consent is necessary for some risk impositions to be permissible, why the potential risk imposer ought to seek consent for still more risk impositions, and why it is not the case that she ought to seek consent for other risk impositions. This gives us a reason to accept the Risk Thesis.
Another aspect of the morality of risk imposition is that it is sometimes permissible to use force in self-defense to prevent someone from imposing certain risks on you. And, provided certain procedural constraints are met, government can permissibly punish people for imposing certain risks on others. What I am going to say about self-defense applies almost unchanged to punishment, so to save space I will discuss only self-defense.
Self-defense is complicated in two ways. First, the amount of force you may use is subject to a proportionality constraint: it cannot be too great in relation to the magnitude of the risk imposed. Second, you may use force in self-defense only to prevent certain kinds of risk impositions, not, for example, to prevent the risk your neighbor imposes on you each time he turns on his gas stove. So which risk impositions may you use force in self-defense to prevent? A natural suggestion is that it is the risk impositions which are impermissible.
While that is along the right lines, there is something missing. One may not use force in self-defense to prevent just any kind of impermissible behavior. There are many occasions on which people really ought not to be impolite, but this does not make it permissible to use force to prevent them. What we need is a way of carving out the kinds of impermissible actions to which self-defense is a permissible response. We have a clue from the earlier idea that if the structure of an agent's intentions is relevant to the permissibility of actions which produce certain kinds of bad outcomes, then the kinds of bad outcomes that are relevant are rights infringements. So I suggest that the kinds of impermissible actions which make self-defense permissible are impermissible rights infringements. More generally, I suggest that a plausible theory of rights will contain something like the following. If an agent has the right that others not bring about p, then it is permissible for others to bring about p if that is necessary to prevent the agent from impermissibly infringing the rights of others, subject to a proportionality constraint. So a plausible theory of rights can explain why it is permissible to harm someone to prevent her from impermissibly imposing a risk of harm on another, subject to a proportionality constraint, provided that her imposing such a risk is a rights infringement. Thus, considerations of self-defense and punishment, like considerations of consent, give us a good reason to accept the Risk Thesis. V I now want to turn to compensation, but it will help first to make explicit something I have been assuming all along. In discussing the permissibility of impositions of risks of harm and their relation to the Risk Thesis, I have been assuming that insofar as the consequences of an agent's act are relevant to its permissibility, it is the expected consequences that matter, not the actual consequences. Suppose two actions impose a risk of the same magnitude, but one happens to cause a harm while the other does not. If everything else about the actions is the same, then, on this assumption, they were either both permissible or both impermissible.
There is an alternative view. This says that insofar as the consequences of an agent's act are relevant to its permissibility, it is the actual consequences that matter, not the expected consequences. So in the example just given, one action might have been permissible while the other was impermissible because of the difference in their actual consequences.
The issues lurking beneath the surface here are surprisingly complex. I have argued elsewhere that the assumption I have been making is correct, but there is a lot to be said for the other view, so I am going to have to bypass this issue.11 I will continue to assume, and I hope you will follow me, that insofar as the consequences of an agent's actions are relevant to their permissibility, it is the expected consequences that are relevant, not the actual consequences. There is one caveat: this assumption does not mean that whether a risk imposition 
January 1997 happens to cause harm or not has no bearing on issues of compensation and punishment. It does, and why this is so will come out in what follows. I turn first to compensation. Recall the example in which I took some of your drug to save my life. I infringed one of your rights, and although the infringement was permissible, I was then under a duty to compensate you. That suggested a strong connection between rights infringements (permissible or not) and duties to compensate.
Suppose I impose a risk of harm on someone. Then, from the point of view of questions to do with permissibility, my action is equivalent to an action which imposes a different risk, but one of the same magnitude, and which is identical in all other respects apart from, possibly, the actual consequences. In particular, my action is equivalent to an otherwise identical risk imposing action where the relevant probability is one but the harm is equal in magnitude to the risk of harm my action imposes. In other words, my risk imposition is, from the point of view of questions to do with permissibility, equivalent to an action which is certain to make someone suffer a smaller harm. Since a strong connection holds between actions which are certain to harm someone and later duties to compensate, and since, from the point of view of questions to do with permissibility, the two actions are equivalent, there is a strong case for saying that risk impositions give rise to duties to compensate which are in some way parallel. A theory of rights will be able to explain this by appeal to the strong connection between rights infringements and later duties to compensate if the Risk Thesis is true. Hence, considerations of compensation appear to support the Risk Thesis. This is only a gesture toward an argument. To make it firmer, we need to be clear on two things. First, we need to ask what this strong connection between rights infringements and later duties to compensate is. Second, given an answer to that, we need to see whether it generates a plausible theory of compensation if we adopt the Risk Thesis.
The examples usually used to establish the connection between rights infringements and later duties to compensate are quite special. They involve intentional, broadly self-interested, uncoerced rights infringements performed in conditions of full information. And it is clear that the duties they give rise to are quite ordinary duties for the infringer of a right to compensate the bearer of the right.
But are the duties that arise from all rights infringements so clear? It is far from obvious that there cannot be rights infringements which are unintentional, altruistic, coerced, or performed in conditions of incomplete information, and in many of these cases our intuitions about compensation are quite murky. And the form of the duties which arise out of such rights infringements and which are connected with compensation is not always obvious. Thus, I suggest that we say that other things being equal, if one person infringes the right of another, then, very roughly, the infringer is under a duty to compensate the bearer of the right. Call this the Compensation Idea. This is somewhat vague, but we may welcome that. The most important cases for a theory of compensation are those in which one person is harmed as a result of another's imposing a risk of harm on him or her, and we do well to leave some flexibility in what we say about such cases.
It will appear that the Compensation Idea makes the Risk Thesis look implausible. In almost every case in which one person is under a duty to compensate another, the first actually caused the second to be harmed. There are few cases in which one person is under a duty to compensate another without having caused that person to be harmed,12 and at most very few cases in which one person is under a duty to compensate another merely for having imposed a risk of harm on that person without that person's having been harmed at all.13 Thus, given the Compensation Idea, accepting the Risk Thesis seems to lead to counterintuitive results.14 One response to this objection is to appeal to the "other things being equal" clause in the Compensation Idea to explain why risk impositions do not always lead to duties to compensate. But that clause mostly gestures toward cases in which the infringer of a right was ignorant, and reasonably so, of the fact that his or her action would be infringing a right. But the objection could be made about actions which the risk imposer knows will impose a risk of harm on someone else: they often do not lead to a duty to compensate the risk bearer, so in the discussion that follows, I will assume that the "other things being equal" clause makes no difference.
In responding to the objection, we do better to focus on the "very roughly" part of the Compensation Idea. To see why, we must ask what would compensate someone for bearing a risk. We are assuming that insofar as the consequences of an agent's actions are relevant to their permissibility, it is the expected consequences that matter, not the actual consequences. This means that the morally relevant sense in which agents are made worse off by bearing risks is that they bear an expected harm or are made prospectively worse off. An agent would therefore be compensated for bearing a risk if she were to receive some benefit that made her, on balance, prospectively as well off as she would have been had she neither received the benefit nor borne the risk. One way in which you can be compensated for bearing a risk is by receiving a direct payment. For example, if you are what is known as risk neutral with respect to money, then receiving ten dollars would make you as prospectively well off for bearing a one in ten risk of (a harm equivalent to) a hundred-dollar loss as you would have been had you neither borne the risk nor received the ten dollars. In other words, receiving the ten dollars would compensate you for bearing the risk.
But there is another way in which you can be compensated for bearing a risk. Suppose that as a result of bearing a risk of harm, you receive a guarantee to be compensated for the harm if you suffer the harm as a result of bearing the risk, and nothing otherwise. This compensates you for bearing the risk. For, two things can happen: either you do not suffer the harm as a result of bearing the risk or you do suffer it as a result of bearing the risk but are fully compensated for suffering it. So the guarantee means that in each case you are no worse off for having borne the risk. Thus, you are prospectively no worse off for bearing the risk and receiving the guarantee than you would have been had you neither borne the risk nor received the guarantee. Hence, receiving the guarantee fully compensates you for bearing the risk.
This needs to be qualified in one way. Suppose that in one case I impose a risk of harm on you without your knowing about it, while in the other I impose the same risk on you, but you are aware of it and suffer fear as a result. If the prospective value of the compensation you will receive in either case is the same, then if that fully compensates you for bearing the first risk, it would seem that it does not fully compensate you for bearing the second risk because of the additional fear.
Fear raises many puzzling questions. For example, there is the question about when to count it as a kind of harm, and there are questions about what Nozick once called "free-floating fears.""5 These give rise to difficult problems for any theory of compensation, but I do not think they raise any particular difficulties for the theory I will be arguing for. For example, if we regard fear as a kind of harm, then we could treat causing fear and the duties to compensate that it gives rise to separately. Or we probably do better, for the kinds of reasons that will emerge, to base our account of the duties to compensate that arise from risk impositions which cause fear on the following idea. If you are guaranteed to receive an appropriate amount in excess of compensation for the harm if you are harmed, and nothing otherwise, then the prospective value of this guarantee fully compensates you for bearing the risk of harm and suffering the fear that it causes.16 But developing these ideas would take us away from our main task, so for simplicity I will ignore fear in what follows.
Consider two rules. First, the Direct Payment Rule: if an agent imposes a risk of harm on another, then he or she is under a duty to compensate the risk bearer by making a direct payment. Second, the Natural Lottery Rule: if an agent imposes a risk of harm on another, then he or she is under a duty to pay the risk bearer compensation for the harm if the risk bearer suffers the harm as a result of bearing the risk, and nothing otherwise. These rules have this in common. Suppose an agent imposes a risk of harm on someone, and one of the rules applies. If the agent is guaranteed to comply with whatever duties arise from that rule, then the risk bearer is fully compensated for bearing the risk. (Of course, the agent can fail to comply with whatever duties arise from the Natural Lottery Rule, but the agent can also fail to comply with the duties that arise from the Direct Payment Rule.) Hence, a theory of rights which contains the Risk Thesis, and which says that the Natural Lottery Rule applies to all risk impositions, satisfies the requirement the Compensation Idea gestures toward. Indeed, we can now state the Compensation Idea more precisely: other things being equal, if an agent infringes someone's right, then the agent is subject to a rule such that if the agent is guaranteed to comply with whatever duties arise from that rule, then the bearer of the right is fully compensated for the infringement.
Some will find it implausible to claim that, given the Risk Thesis, the Natural Lottery Rule satisfies the intuitive requirement behind the Compensation Idea. But I see no reason to reject that claim once we accept that what is morally significant about risk impositions is the magnitude of the risk imposed. That magnitude has to be understood in terms of prospective, or expected, value, but the expected value to the risk bearer, given that risk imposers will comply with whatever rules apply, is the same and is compensation for the risk under both the Direct Payment Rule and the Natural Lottery Rule. Hence, if the Risk Thesis is true, the Natural Lottery Rule meets the requirement behind the Compensation Idea to the full extent that the Direct Payment Rule does. 16 . I believe this kind of factoring idea can also be used to answer the worry Nozick raised about compensation and the fair division of the benefits of exchange. Ibid., pp. 63-65. These advantages the Natural Lottery Rule enjoys over the Direct Payment Rule are enormous. While there are other considerations, this illustrates why if we accept both the Risk Thesis and the Compensation Idea, then the Natural Lottery Rule is the rule which governs most risk impositions. Thus, contrary to the objection made earlier, given that we accept the Compensation Idea, it does not follow that if we accept the Risk Thesis we are committed to counterintuitive claims about compensation. Moreover, by accepting the Risk Thesis-an idea which explains so much else connected with risk imposition-we provide a foundation for the common intuition that in a large number of cases, if one person causes another to be harmed, then the first is under a duty to compensate the second for the harm. This gives us a further reason to accept the Risk Thesis.
I have argued elsewhere that, independent of any position on rights, we ought to see risk imposition as what lies at the heart of the theory of compensation, more or less along the lines sketched here. 17 If that is correct, we can draw two corollaries about rights. First, it shows that not only does the Risk Thesis not yield counterintuitive claims about compensation, but it also provides a good way of fitting the best theory of compensation into the theory of rights. Second, it provides a further reason to prefer the Risk Thesis to the High-Risk Thesis. There are cases in which one person imposes a very small risk of harm on another but is under a duty to compensate the other for the harm if she suffers the harm as a result.18 It is hard to explain this if we accept the High-Risk Thesis, but straightforward if we accept the Risk Thesis.
The reasons why the Natural Lottery Rule applies to most risk impositions if we accept the Risk Thesis carry over to punishment. We are used to thinking that a successful attempt at a certain crime should be punished more severely than a failed but otherwise identical attempt at the same crime. But it is not so obvious how to justify this when the difference between success and failure is purely a matter of luck, because it seems natural to treat equally serious attempts at the same crime equally. But we can do that if the expected punishment we impose on equally serious attempts is the same. And it is natural to treat more serious attempts at a crime more severely than less serious attempts at the same crime. And we can do that if the expected punishment we impose upon the former is greater than the expected punishment we impose on the latter. But we, can do both by punishing attempts at a certain crime with the Natural Lottery Punishment: mild punishment if the attempt fails, severe punishment if the attempt succeeds. And many of the reasons for preferring the Natural Lottery This may seem counterintuitive, but it is not. It would be if your not having that right meant, say, that it is permissible for me to knowingly harm you but not to knowingly impose a risk of that harm on you. But it does not mean that. If I knowingly harm you, then I knowingly impose a risk of that harm on you, the probability of that harm being one, so the Risk Thesis will give the correct answer about the permissibility of my act. Moreover, the Risk Thesis will, as I have argued in earlier sections, give the correct answer about the permissibility of actions in which I impose a risk of harm on you where the probability is less than one. In fact, there is something deeper here. I have been assuming all along that the permissibility of risk-imposing actions is a function of, in part, the magnitude of the risk imposed, and not what the risk imposition happens to cause. The claim that the Risk Thesis is correct and the Harm Thesis false insofar as it ascribes a right distinct from the Risk Thesis naturally reflects this assumption, whereas the claim that the Harm Thesis is correct and the Risk Thesis false naturally reflects the claim that the permissibility of risk imposing actions is a function, in part, of what they happen to cause, and not the magnitude of the risk. Since I believe that the assumption I have been making is correct, I am glad to have to reject
